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What We Will Cover

APolicy and Process Refresher

ARole of Investigator and Evidentiary Considerations
AManaging Conflict of Interest and Bias
AConducting the Investigation

AThe Investigation Report

ANext Step: The Hearing

AQuestions?
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Policy and
Process Refresher

A Title IX

A Violence Against Women Act (VAWA)

A Title VII/New Hampshire Law Against Discrimination
A Applicable Criminal Statues

A NH HB 705

A Dartmouth Applicable Policies
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Dartmouth College Policies and

Procedures

A Dartmouth College Policy on Sexual and Gender-Based
Misconduct
https://policies.dartmouth.edu/policy/dartmouth-college-
policy-sexual-and-gender-based-misconduct

A Dartmouth College Process for Resolving Reports Against Faculty:
https://policies.dartmouth.edu/policy/dartmouth-college-process-resolving-
reports-against-faculty

A Dartmouth College Process for Resolving Reports Against Staff:
https://policies.dartmouth.edu/policy/dartmouth-college-process-resolving-
reports-against-staff

A Dartmouth College Process for Resolving Reports Against Students:
https://policies.dartmouth.edu/policy/dartmouth-college-process-resolving-
complaints-against-students
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- BERNSTENSHR
Formal Complaints

AFormal complaint signed by the Complainant or Title IX Coordinator
triggers investigation

AOpportunity for parties to challenge investigator assignment or
conflict of interest/bias

ADetailed written notice must be provided to parties sufficiently in
advance of interview

AConsolidation of f@Amixed allegationodo cor
AAmended complaints and amended Notice of Allegations
ACross complaints
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Role of Investigator and
Evidentiary Considerations

© 2022 Bernstein, Shur, Sawyer & Nelson, P.A.



- BERNSTENSHR
Role of the Investigator

A Burden on investigator, not parties to collect information

A Impartial, objective fact finder

A Does not go outside of prescribed role in the process

A Seeks to obtain both inculpatory and exculpatory information

A Provides equal opportunity for parties to present information, identify witnesses, suggest sources of
evidence, provide clarification and respond to conflicting information

A Independently identifies relevant witnesses and evidence

A Follows facts, not assumptions

A Does not have a bias or conflict of interest

ADoes not prejudge facts or gather evidence just to
A Asks questions in a neutral, non-judgmental fashion

AUnderstands fArelevanced and exceptions

A Collects evidence that is directly related to allegations and allows parties an opportunity to review/respond

A Drafts investigation report that fairly summarizes the relevant evidence i both inculpatory and exculpatory
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Understanding Relevance

Alnvestigator has discretion to determine the relevance of evidence
received

AEvidence is relevant if it tends to make a material fact more or less
probable than it would be without the evidence

ARel evant evidence includes both fAinci
AEvidence may be relevant even if it is sensitive, embarrassing or
Aprejudicial o
AInformation that does not directly relate to the facts at issue, but instead
pertains to the reputation, personality, qualities, or habits of an individual is

character evidence and is not relevant to the determination of whether
there is a policy violation
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Privileged/Health Records

AThe Investigator should not access, consider, disclose, or otherwise use a
partyos records that are made or mai
professional unless the investigator obtains voluntary, written consent to
do so

AThe Investigator should not seek information that is protected by a legally
recognized privilege unless the party waives the privilege.
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Prior or Subseguent Conduct of the

Respondent
APrior or subsequent conduct of the T
Respondent may be considered in Key Question £
determining pattern, knowledge, intent, Was the conduct substantially
motive, or absence of mistake. similar to conduct at issue or

A e.g., Pattern of conduct by Respondent even if no  Jlgle[[e=1N\YcRe) M eI (g R0

prior policy violation distinctive/closely resembling
allegations that it tends to prove

AMust inform the parties in writing if deemed material fact may be considered?

relevant/including in investigation report
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ANRape Shieldo Excl us|

A Evidence of Co mp | a i pmiax sekuél dehavior is not relevant unless:
A Offered to prove that someone other than the Respondent committed the alleged misconduct or
A Offered to prove consent from prior sexual behavior between the Complainant and Respondent

A For Example, prior sexual behavior may be relevant to explain:
A Presence of a physical injury
A Pattern of communication/behavior between parties regarding consent

A Prior sexual behavior is not relevant to explain general predisposition toward engaging in
sexual activity

A Must inform the parties in writing if deemed relevant/including in the investigation report.
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________________________________BERNSTEINSHUR
Cconsent

A Consider prior/post relationship history to
understand total context and how consent was

communicated between parties Key Inquiry: |
A Consider both verbal and nonverbal means of Would a reasonable person in the
communication in determining whether consent Respondent O0s P C

was given to a particular sexual activity

A Look at sexual activity as a whole to understand
total context

A There may be sufficient evidence of lack of consent express words or actions?
In some acts, and not in others

A Consider objective circumstances of the sexual _ _ _
activity as well as the partiesodo subjective f ece€
about it

A Consider circumstances of decision to
disclose/report
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Intoxication vs. Incapacitation

Alncapacitation is a state far beyond
drunkenness or intoxication

A Signs of intoxication include, but Key Inquiry:
are not limited to: Whether Respondent
é\?\llurre_d Speectlh e knew/should have known
eaving or stumbling while walking :
A Impaired fine/gross motor skills _that Co_mplalnant s
A Exaggerated emotions Incapacitated and took
A Signs of incapacitation include but advantageo f Co mp |
are not limited to: incapacity to engage in

A Inability to speak coherently

A Confusion of basic facts (day of week,
birthdate, etc.)

A Inability to walk unassisted
A Unconsciousness
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Alcohol Consumption

AAlcohol can interfere with the creation of memory, but not necessarily
render a person incapacitated

AfiBl ackout so
ADiffering perceptions about alcohol consumption

ATo determine intoxication v. incapacitation issues, investigators and
adjudicators must seek/understand detailed information about:
A Alcohol consumption
A Food/water consumption
A Tolerance levels
A Observations by others, if possible
A Other evidence of incapacity (texts, video, etc.)
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Managing Conflict of
Interest/Bias

15
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What I1s Bias?

Prejudice in favor of or against one thing, person, or group
compared with another, usually in a way considered to be unfair.
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Conscious Bias

AEveryone has bias, whether conscious or unconscious i
even toward ourselves

An the case of explicit or conscious bias, the person
IS very clear about his or her feelings and attitudes,
and related behaviors are conducted with intent.
This type of bias is processed neurologically at a

conscious level as declarative, semantic memory,
and in words. Conscious bias in its extreme is
characterized by overt negative behavior that can
be expressed through physical and verbal
harassment or through more subtle means such as
exclusion. o
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Unconscious Bias

AThe term fiunconscious biaso or fiimplicit
cognitive responses have on decision making.
A The concept of hidden biases that all individuals carry from a lifetime of experiences with
social groups T age, gender, race, ethnicity, religion, social class, sexuality, disability
status, or nationality.

A Our brains take in 11 million piece of information at any one point in time BUT can
only process 40 pieces of information at any one point in time.
A How our brains evolved for survival and to store information.

A Our brains sometimes take cognitive shortcuts that can lead to unconscious or implicit
bias, with serious consequences for how we perceive and act towards other people.

A These mental shortcuts and fast decisions are often based on cultural stereotypes or past
experiences.
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Unconscious Bilases T We all have them.

https://www.youtube.com/watch?v=0veDFG0666sS
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. BERNSTENSHUR
Types of Unconscious/Implicit Bias: Social Bias

Social Biases: discrimination for, or against, a person or group, or set of ideas or
beliefs in a way that is prejudicial or unfair. Social Bias often involves consciously
or unconsciously stereotyping others and behaving in a way that disadvantages a
person or group and/or advantages another.

AEXAMPLES:
A Ableism
A Racism
A Classism
A Sexism
A Ageism
A Sizeism
A Heterosexism
A Rankism
A Religious imperialism
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Types of Unconscious/Implicit Bias: Cognitive
Bias

Cognitive Blases: repeated patterns of thinking that can lead to
Inaccurate or unreasonable conclusions.

AEXAMPLES:
Alllusion of objectivity
AAvailability bias
A Attribution bias
AAnchoring bias
A Confirmation bias
A Affinity bias
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Types of Unconscious/Implicit Biases:

Cognitive Blases

TYPES OF UNCONSCIOUS BIAS

MmN - @A

Affinity Bias Perception Bias Halo Effect Confirmation Bias
Feeling a Stereotypes and Projecting positive Looking to confirm
connection to assumptions qualities onto our own opinions
those similar about different people without and pre-existing
to us groups actually knowing ideas.
them
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Types of Unconscious/Implicit Biases:

Cognitive Biases Continued

Alllusion of Objectivity: The tendency of people to see themselves as
more impartial, more insightful, and Iéss biased than others. Ultimately,
this results in more bias (ex: being gender blind, color blind).

A Availability Bias: A cognitive bias in which decisions are based on an
example, information, or recent experience that is readily available.

A Attribution Bias: Attribution bias occurs when someone tries to attribute
reasons or motivations to the actions of others without concrete evidence
to support such assumptions.

A Anchoring Bias: the tendency to jump at the first available piece of
information and unconsciously use itto i_a n c_the dedsion-making
Process, even when the information is incorrect or prejudiced. This can
lead to skewed judgment and poor decision-making, especially when time
IS not taken to reason through options.
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~______________________________ BERNSTEINSHUR
Conflict of Interest or Bias within an

Investigation and Adjudication Process

ABias/conflict of interest is a grounds for appeal

A Whether there is a conflict of interest or bias will be judged on an objective standard
of whether a reasonable person would believe that conflict/bias exists

A Being a University employee, being a particular gender, past advocacy work in the
field of sexual violence and/or statistical outcomes do not necessarily establish bias
or conflict of interest.

Alnvestigators and decision-makers should recuse themselves if they
cannot be impartial

AInvestigators/decision_-makers must not pre-judge the facts or be biased In
favor/against Complainants/Respondents generally or in a particular case

Alnvestigations/decisions must be based on evidence and the individual
facts and circumstances presented, not stereotypes, generalizations, or
assumptions
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How do We Conduct Unbiased Investigations
and Adjudication Processes?

AAccept that we all have biases T conscious
or unconscious and be open to recognizing
your own

ARecognize that anyone (regardless of sex,
gender identity or expression, sexual
orientation, race, color, religions, national
origin, age, disability status) can be a .
Complainant or Respondent IGNORE THE

7, M N &

ADo not make assumptions i seek N'QJES,E,,
clarification and try to understand the
partiesd6 perspective
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How do We Conduct Unbiased
Investigations and Adjudication Processes
Continued?

A Use the parties/ witness

A Use inclusive language in interviews, P
communications, and throughout investigation = e

A Consider plausible explanations for behaviors AMINIS :

A Seek insight from colleagues with diverse " ARE LIKE -
perspectives/backgrounds/identities : et

- WHEN THEY ARE OPEN - -
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Conducting the Investigation
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Investigation Planning

AConsider order and timing of interviews
AConsider schedules of participants

ADetermine locations/format of interview

Aln person
AZoom

Aldentify who will be present
AAdvisor of choice

AProvide written notice of interview date/time sufficiently in
advance

ARecording of interviews
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Potential Sources of Evidence

Campus police or security reports

Local police reports/interviews

Security videotapes

Card swipe records

Call logs

Voicemails

Photos/videos

Social media posts i public/private (Instagram, Tinder, Snapchat, Facebook, TikTok, YikYak, etc.)
Electronic communications

Written or electronic statements

Phone notes/apps (Venmo, Uber, Health tracking apps)
Student/personnel records

Receipts

Health records 1 (e.g., SANE exam) with appropriate written consent
Photos/sketches of location of alleged incident

To To o Do To o Do To Do Do Io o Do I» Do Do

Site visits
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Potential Withesses

ABoth parties can identify (before, during and after interview)
Alnvestigator should also independently identify and vet

AThink broadly about potential witnesses:
A May be affiliated/not affiliated with Dartmouth community
A May have observed acts in question
A May have knowledge of relationship between parties
A May be able to provide contextual information
A May be an outcry/disclosure witness
AMay be a fipatterno witness

AExpert witnesses are permitted
ACharacter witnesses are not permitted

AName/information provided by witnesses will be shared with the
parties at the conclusion of the investigation
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Outreach to Parties/Witnesses

ATitle IX office will identify investigator in initial notice to parties

AFollowing five calendar days to object to investigator assignment,
Investigator reaches out to schedule interview with parties

ATitle IX Office conducts initial outreach to witnesses to provide witness
guide and introduce investigator

Alnvestigator schedules interviews/follow ups directly with parties (and
advisors if applicable) and withesses

Alf a party/witness is non-responsive
A Title IX Office may be able to assist
A Consider other avenues of reaching individual
A Attempt at least 3 outreaches before determining non-responsive
A May need to be flexible about scheduling
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Basic Interviewing Techniques

A Introduction/process

A Acknowledge difficulty/no judgments formed

AfdAAre you feeling ready to get started? Any questions?090
A Pronouns i for purpose of investigation report

Be compassionate in neutral manner

Curious, non-judgmental tone

Plan out questions, but let conversation evolve naturally

Funnel approach to questioning (open ended to narrow)

o Do Do Io >

Avoid Al eadingd questions, paraphrasing, asking for character evi
A Be comfortable with silence

A Establish a timeline/chronology

A Ask the difficult questions

A Get clarification to understand (not make assumptions), especially in relation to terms/phrases/acronyms

A Identify witnesses/corroborative evidence

AAsk: AAnything else?0 Ask: fAWhat questions do you have for the ot
A Provide opportunity for follow-up/ thank participant
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Complainant Interview

AWhat are you able to tell me about your experience?

AWhat are you able to tell me about sensory details?
A Saw/heard/tasted/smelled/touched?

AWhat are you able to tell me about how that made you feel?

AWhat are you able to tell me about what
ACan you tell me more about é?

AW_hzcalg?are you able to tell me about any specific moments that stand out in your

mind”

AWhat are you able to tell me about vyour

AWhat are you able to tell me about impact on your life and behavior now
compared to before? (e.g., eating, drinking, sleeping? Other routines?)
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Respondent Interview

AFollow same structure and approach to questioning as Complainant
Interview

A Allow Respondent to give statement in their own words, uninterrupted
A Seek exculpatory evidence, information and/or leads, other witnesses, etc.

AAsk Respondent to explain inconsistencies with known evidence and
provide opportunity for Respondent to explain evidence disclosed by
Complainant and witnesses

AExplore sensory and peripheral details disclosed by Complainant
AExplore motive, bias, interest

Aldentify where there is agreement/dispute about what is alleged to have
occurred
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How to Apply Trauma-Informed
Investigation Training

AGather information in investigations and adjudications in a non-
judgmental manner

AUtilize trauma-informed interview technigues when questioning
parties and withesses

ASeek clarification from individuals about their specific behaviors
Instead of making assumptions or generalizing

AConsider any plausible explanations of behaviors with other
evidence
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Explaining Difficult Questions

| nvestigator.0s QuMhatthe imterviewee Hears .. .

Are those the clothes you were The 1 nvestigator thinks
wearing when this happened? because of what | was wearing.

| am in trouble/to blame for alcohol
Were you drinking or doing any and drug consumption.
drugs?
| knew the person
me or use a weapon. The
Did they physically hurt you or Investigator thinks | consented.
threaten you with a weapon?
The investigator thinks | am lying
because | didnot | mmedi a
Why didndot you tell asomeonedrepartb o ut
what happened?
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Withess Interviews

ADuring a witness interview, the

AGive enough information to illicit relevant information but be
circumspect about what is shared

AExplore relationship to the parties and potential motive/biases
AAscertain the source of witnessods Kk

AFollow the same open-ended approach with narrowed follow-up
guestions

AAsk witnesses about partiesd motive
A Consider effect of witness tampering/interference
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Common Errors During Investigations

AAssuming the veracity of Complainantos c

A Drawing conclusions from evidence/testimony without allowing party/witness
chance to explain

A Allowing confirmation bias to influence the direction of the investigation
A Allowing party or advisor to sway the decision or timeline

A Allowing advisor to take over an interview

A Not asking detailed/specific/difficult questions

ANot conducting thorough follow up/firecor
A Exceeding the scope of the investigation/role (e.g., making credibility
assessments)

A Failing to interview potential witnesses/follow up on available information
A Failing to verify/authenticate information
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The investigation Record and
Report
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Investigation Report Basics

AThree processes for resolving complaints, but same basic
Investigation Report Structure.

Alnvestigators DO NOT: Make credibility assessments or
determinations of responsibility

Alnvestigators DO: Make determinations as to whether conduct
alleged in the Formal Complaint falls within the Scope of the
Policy and definitions of Prohibited Conduct
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Order of Operations

1. Investigation
2. Review of Information Gathered

3. Investigation Report Released
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Review of Information Gathered

A Al {)_artles and advisors must have equal opportunity to inspect and received evidence
thatisn d i r e c t |totherallegationsgincloding any evidence that the Investigator
does not intend to rely on in the written investigation report prior to finalizing report

A Pa_[jties and advisors have 10 business days to inspect, review and respond to the
evidence

A Parties may offer additional comment or feedback on the facts gathered, clarify
information previously shared, suggest additional witnesses, suggest additional lines of
guestioning/inquiry or identify other relevant information or evidence

A Responses will be shared with other party/advisor

A Investigator will consider responses prior to completing the investigation report and
conduct any additional investigation, as necessary
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Redactions of Evidence Record

Alnvestigators may redact information
that is not directly related to the
allegations or that is otherwise
barred from use (e.g., legally
recognized privilege)

ADepartment of Education warned Only request information that is
against overbroad exclusion of idirectly related
evidence and cautions institutions to redact information that is subject to
be N judi an d uBmot r e privilege/unrelated.
than I s necessary
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Structure of the investigation Report:
Brief Summary

ADate the Investigator was contacted

ANames of the parties

ADate Formal Complaint was filed

ABrief summary of what Complainant is alleging

ABrief summary of Respondentdos r
AApplicable policy
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Structure of investigation Report:
Procedural History

This section detalls the entire procedural history, including:

AWhen formal complaint was received

AGeneral timeline of the investigation

A Significant delays and explanation (e.g., law enforcement hold)
APartieso6/ Witnessesod cooperation or

AProcedural rights (opportunity to pose questions, identify witnesses,
review and respond to evidence record)
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Structure of investigation Report

AList all applicable sections of
SMP and include full text of
each section

These are the sections of the Policy
that the decisionmaker will

determine have or have not been
violated, using the preponderance
of evidence standard.
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Structure of the investigation Report:
Information Considered during the

Investigation

Alnterviews Conducted

AWitnesses' relationships to parties, length and format of interview, and
who was present

ADocuments or Other Information Received
AWho provided

AWitnessed Proposed but Not Interviewed

AWhy they were not interviewed (e.g., did not want to participate,
unresponsi ve, | nvestigator 0s discre
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Structure of Report: Factual Findings

AChronological

ATi mel ine of partieso6 relationship
ARelevant and material facts

AExculpatory and inculpatory evidence

AVerbatim quotes

Alnclude source

AHeadings and bullet points

Aldentify undisputed/disputed facts

A

Isolate areas of consistency/inconsistency among
interviews/evidence
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Structure of investigation Report:

Factual Findings - Headings

ACOMPLAI NANT and RESPONDENT®S prior
Intimate/sexual encounters If relevant.

ACOMPLAI NANT and RESPONDENTO®s inter
Incident

ACOMPLAI NANT and RESPONDENT®6S c¢commu
to the incident (including electronic evidence)

AWi t nessesd® observations of COMPLAI
relationship and interactions leading up to the incident

ACOMPLAI NANT and RESPONDENTOS descr
(likely in dispute)
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Structure of investigation Report: Factual
Findings I Headings continued

ACOMPLAI NANT and RES RicNdEsHEE p o

ACOMPLAI NANT and RESPRM@NEENTOS po
Interactions/communications

ACOMPLAI NTANT and RESPONDENT®S ¢
witnesses about the Iincident

ACircumstances of disclosures/reporting
Almpact/other subsequent events of relevance
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Example T Disputed Facts
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Example T Undisputed Facts

© 2022 Bernstein, Shur, Sawyer & Nelson, P.A.



Structure of investigation Report: Whether
Respondent 0s Al l eged C
within the Scope of the SMP

A The investigation report will include a determination by the investigator as to whether the
conduct alleged in the Formal Complaint falls within the scope of the Policy and the
definitions of Prohibited Conduct

A Investigator will determine whether the conduct alleged, if substantiated, would constitute
Prohibited Conduct

A This is not a determination of responsibility, nor does it involve a determination about the
credibility of the information gathered; those decisions are reserved for the Hearing Panel

A Rather, this evaluation accepts all facts presented by Complainant as true to determine the
format of the hearing and the potential policy violations implicated at the hearing
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Final Appendix

Alncludes all relevant evidence/documentation/transcripts
ACited throughout Investigation Report

AMay not include evidence that is:
ASubject to Rape Shield privilege
Alrrelevant/Character
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The Next Step In the Process: The

Hearing

The I nvestigatoros role I n the F

AThe Investigator may be called to answer questions about the
Investigation itself, actual findings, the report, etc.

AThe Hearing Panel or partiesod a
Investigator
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Questions?

Kai McGintee, Esq
Sara Hellstedt, Esq
kmcgintee@bernsteinshur.com
shellstedt@bernsteinshur.com
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